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UNI TED STATES OF AMERI CA
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on the 29th day of June, 1995

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-13737
V.

HANS- JORN STANGE,

Respondent .
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CPI Nl ON AND ORDER

The Adm ni strator has appeal ed, on the issue of sanction
only, fromthe oral initial decision of Admnistrative Law Judge
WIlliam A Pope, Il, rendered at the conclusion of an evidentiary

hearing on January 25, 1995.' By that decision, the |aw judge

'An excerpt fromthe hearing transcript containing the
initial decision is attached.

The Adm nistrator has filed a brief on appeal, to which
respondent replied. In his reply brief, respondent argues that
deficiencies in the FAA s prosecution of the case bar the
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affirmed an energency revocation order of the Adm nistrator, as
anmended, charging respondent with operating an aircraft on
numer ous occasions wthout a valid airman certificate, in
vi ol ation of section 61.3(a) of the Federal Aviation Regul ations
("FAR," 14 C.F.R Part 61).2 Nevertheless, the |aw judge reduced
the sanction fromrevocation to a one-year suspension. As
di scussed infra, we remand the case to the |aw judge for further
expl anat i on.

By way of background, the following facts are pertinent. In
August 1993, the Adm nistrator suspended respondent's airman
certificates for 30 days, alleging a violation of FAR section
99.11(a). Respondent, pro se, appeal ed the suspension and,
follow ng an evidentiary hearing on April 12, 1994, the |aw judge
affirmed the suspension. After rendering his decision, the | aw
(..continued)

i nposition of any sanction, and that FAR section 61.3(a) is vague
and anbi guous. Respondent's argunents on the nerits of the
charge sustained by the |aw judge are not properly before us, and
we W ll not consider them as he filed neither a notice of appeal
wi thin 10 days after the | aw judge rendered the oral initial

deci sion, nor an appeal brief, as required by 49 CF. R 88
821.47(a) and 821. 48(a).

’Respondent wai ved the energency procedures for expedited
review. The order (conplaint) also alleged a violation of
section 61.60, but the Adm nistrator withdrew that charge at the
commencenent of the hearing.

Section 61.3(a) states, in pertinent part:

8 61.3 Requirenent for certificates, rating, and
aut hori zati ons.

(a) Pilot certificate. No person may act as pilot in
command or in any other capacity as a required pilot flight
crewrenber of a civil aircraft of United States registry
unl ess he has in his personal possession a current pilot
certificate issued to himunder this part...




j udge advi sed respondent that:

the thirty-day suspension of Respondent's airman

certificates shall take effect el even days fromthe

date of this oral initial decision, unless stayed by

the filing of a tinely appeal.

(Adm nistrator's Exhibit 1, Oal Initial Decision and Order at
95, April 12, 1994.) Respondent did not appeal the decision and
hi s suspension, therefore, becane effective on April 23, 1994.
He did not submt his certificates to the Adm nistrator and
continued to fly.

By letter dated June 13, 1994, the Adm ni strator rem nded
respondent that his suspension had been in effect since Apri
1994 and would remain in effect until 30 days after respondent
surrendered his airman certificates.® On June 30, respondent
surrendered his certificates. The Adm nistrator issued an
emer gency order of revocation to respondent on July 14, 1994.°

Respondent appeal ed the revocati on and an evidentiary

heari ng took place on January 25, 1995, where respondent, now

represented by counsel, argued that because he had not been

3The letter erroneously stated that respondent's
certificates had been "revoked" rather than suspended (this error
was corrected by letter dated June 16, 1994), and listed Apri
12, instead of April 23, as the first day of the suspension.
Respondent argues that these errors contributed to his confusion.
We find respondent's argunment unpersuasive, especially
considering that he had operated an aircraft several tines
between April 23 and the tinme he received the letter, see infra,
n.5, which, according to respondent, was between June 23-25.
(Transcript (Tr.) at 63-64.)

“The Administrator alleged that respondent operated an
aircraft at least on the followi ng dates: April 17, 21, 23, 28,
and 30; May 9, 12, 16, 19, 20, 23, and 25; and June 2, 8, 9, and
13, 1994.
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advi sed of when or where to send his certificates, he assuned,
after asking other pilots, that the best course of action would
be to wait until the Adm nistrator requested the subm ssion of
his certificates. He further testified to his belief that, as
Il ong as he had his license in his possession, he was authorized
to operate an aircraft.

At the conclusion of the hearing, the | aw judge found that
t he suspension had begun on April 23, 1994, and continued until
30 days after respondent's surrender of his certificates. During
that time, respondent violated FAR section 61.3(a) by operating
an aircraft when his airman certificates were not current.® The
| aw j udge determ ned that respondent "knew or reasonably should
have known that his pilot's certificates were suspended as of
April 23, 1994, and he could no | onger exercise the privil eges of
his certificate.” (Tr. at 132.) He further found, however, that
the Admnistrator's failure to contact respondent before June 13,

1994, contributed to respondent's confusion, especially given

®The uncontroverted testinony of a United States Custons
Service Inspector, referencing Custons Service records,
established that respondent, as pilot of N560CL, a Rockwel |
Commander 560-H aircraft, on flights fromthe Bahamas, |anded at
Fort Lauderdale Airport on the follow ng dates: April 23, two
flights; April 30, two flights; May 9, one flight; May 12, one
flight; May 16, one flight; My 19, two flights; May 20, two
flights; May 23, one flight; May 25, one flight; May 26, one
flight; May 27, one flight; My 29, one flight; June 2, one
flight; June 8, two flights; June 9, one flight; June 13, one
flight. (Tr. at 38-43; Exhibit A-6.) The |aw judge found that
"at the very mnimum all flights prior to May 22, [1994] of
whi ch there were el even, were during the period of the
suspension.” (Initial Decision at 132.) The Adm nistrator did
not appeal the judge's finding that it was not appropriate to
consider the flights that occurred after May 22, 1994, and we
make no ruling on that aspect of the initial decision.
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t hat respondent had been pro se at the first hearing and was
unfam liar with American judicial or admnistrative system
procedures. As a consequence, the |law judge reduced the sanction
fromrevocation to a one-year suspension.

On appeal, the Adm nistrator argues that the | aw judge
mtigated the sanction in error. He maintains that respondent
had been provided with adequate information alerting himthat he
must surrender his certificates to the FAA when the suspension
took effect,® and further, that if respondent were confused, he
shoul d have asked a representative of the Adm nistrator for
gui dance.

Al t hough not raised by the Adm nistrator on appeal, we nust
acknow edge that, while, by law, the Board may anend, nodify, or
reverse the Admnistrator's order, the Board is bound by the
Adm nistrator's witten sanction policy guidance, as well as al
validly adopted interpretations of laws and regul ations.’ The

Adm ni strator's sanction gui dance table, which represents the

®The origi nal suspension order directed respondent to submt
his certificates to the Adm nistrator and specified the address
to send the certificates. As respondent testified, the original
suspension order instructed himto "[s]urrender your |license on
or before this date to this office.” (Tr. at 92.)

'Specifically, the Board

is bound by all validly adopted interpretations of |aws
and regul ations the Adm nistrator carries out and of
witten agency policy guidance available to the public
related to sanctions to be inposed under this section
unl ess the Board finds an interpretation is arbitrary,
capricious, or otherw se not according to | aw.

49 U.S.C. § 44709(d)(3) (1994).
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range of sanction for a single violation of a particular
regul ation, lists only energency revocation as the sanction for
"operation while pilot certificate is suspended." FAA Conpliance
and Enforcenent Bulletin, 2150.3A, Appendix 4 at 15.

As we understand the | aw judge's decision, he found that
respondent's 30-day suspension began on April 23, 1994, and, nost
inmportantly, that respondent knew the suspensi on began on that
date, but nevertheless continued to fly. G ven his disposition
of the facts -- entirely supportive of the violation charged --
we are unclear as to the reasons why the | aw judge believes that
deference is not owed to the Admnistrator's choice of sanction
under governing statute | aw

Hence, we nust remand the case to the | aw judge for
di scussi on of why deference is not owed to the Admnistrator's
choi ce of sanction, as well as how this case is distinguished

from establ i shed precedent.?®

8See Administrator v. Gough, NTSB Order No. EA-4340 at 5
(1995) ("one instance of wllful operation during a period of

i cense suspension is sufficient ... to denonstrate that the
airman | acks the requisite care, judgnent, and responsibility
required of a certificate holder...."), citing Adm nistrator v.

Dunn, 5 NTSB 2211 (1987); Adm nistrator v. MCartney, 4 NISB 925,
927 (1983) and cases cited therein. See also Adm nistrator v.
Morse, NTSB Order No. EA-3659 (1992).




ACCORDI NGY, IT I S ORDERED THAT:
The case is remanded to the | aw judge for further

expl anat i on.®

HALL, Chairman, FRANCI S, Vice Chai rman, and HAMMERSCHM DT, Menber
of the Board, concurred in the above opi nion and order.

°The law judge, in his discretion, may request additional
briefs fromthe parties on the deference issue.



